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ENFORCING CONTRACTUAL ATTORNEY'S
FEES AS AN ELEMENT OF
NONDISCHARGEABLE DEBT: TRANSOUTH
FINANCIAL CORP. OF FLORIDA v. JOHNSON
The prevailing policy of the Bankruptcy Code (the "Code")' is
to provide bankrupt debtors with a "fresh start." 2 Consequently,
I Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978), as amended
by The Bankruptcy Amendments and the Federal Judgeship Act of 1984, Pub. L. No. 98353, 98 Stat. 333 (1984),further amended by The Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554, 100 Stat. 3088
(1986) (codified as amended at 11 U.S.C. §§ 101-1330 (1990)).
The precursor to the Code was the Bankruptcy Act of 1898, ch. 541, 30 Stat. 544, repealed by Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, § 401(a), 92 Stat. 2682
(1978).
2 See 11 U.S.C. § 727 (1990). Section 727 releases debtors from obligations under appropriate circumstances and is "the heart of the fresh start provisions of the Bankruptcy
Law." H.R. REP. No. 595, 95th Cong., 1st Sess. 384, 385 (1977).
Protecting the honest debtor has long been a paramount concern in American bankruptcy law. See Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934) (stating that bankruptcy
"gives to the honest but unfortunate debtor . . . a new opportunity in life and a clear field
for future effort, unhampered by the pressure and discouragement of pre-existing debt");
1A JAMES W. MOORE, COLLIER ON BANKRUPTCY
14.01(6) (14th ed. 1978) ("for the honest
debtor, be he a low salaried wage earner or entrepreneur, a discharge provides him with
the incentive to use his skills and talents, and thereby contribute to society even after financial disaster"): see also H.R REP. No. 65, 55th Cong., 2nd Sess. 32 (1897) ("The friends of a
bankruptcy law contend that when an honest man is hopelessly down financially, nothing is
.gained for the public by keeping him down, but, on the contrary, the public good will be
promoted . . . by letting him start anew.") (citing H.R REP. No. 1228, 54th Cong., 1st Sess.
5 (1897)). But see DOUGLAS G. BAIRD & THOMAS H. JACKSON, CASES, PROBLEMS AND MATERIALS ON BANKRUPTCY 31 (1985) (value of bankruptcy laws measured by degree to which they
enhance creditors' collection efforts): Thomas H. Jackson, The Fresh Start Policy in Bankruptcy Law, 98 HARV. L. REV. 1393, 1426-31 (1986) (explaining why discharge must be
made costly to debtor).
The term "fresh start" was first used by the Supreme Court in 1904 in Wetmore v.
Markoe, 196 U.S. 68, 77 (1904). The Wetmore court held that "[slystems of bankruptcy are
designed to relieve the honest debtor from the weight of indebtedness which has become
oppressive and to permit him to have a fresh start . . . freed from the obligation and
responsibilities which may have resulted from . . . misfortunes." Id.; see also Neal v. Clark,
95 U.S. 704, 709 (1877) (describing bankruptcy as "a general law by which the honest
citizen may be relieved from the burden of hopeless insolvency."). Various forms of debtor
relief have existed since ancient times. See generally Vern Countryman, A History of American
Bankruptcy Law, 81 COM. L.J. 226, 231 (1976) (survey of bankruptcy legislation since 1800);
Charles G. Hallinan, The "Fresh Start" Policy in Consumer Bankruptcy: HistoricalInventory and
an Interpretative Theory, 21 U. RICH. L. REV. 49, 53-55 (1986) (historical outline of American
"fresh start" doctrine); Margaret Howard, A Theory of Discharge in Consumer Bankruptcy, 48
OHIO ST. L.J. 1047, 1047 n.4 (1987) (review of American bankruptcy statutes); Elizabeth
Warren, Bankruptcy Policy, 54 U. CHI. L. REV. 775 (1987) (defining and deriving bankruptcy
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the Code provides debtors with a discharge of indebtedness.3 An
exception to this general rule is recognized in section 523(a)(2) of
the Code, under which creditors may initiate adversary proceedings against fraudulent debtors who seek to render their debts
nondischargeable.
In order to discourage meritless nondischargeability claims, Congress enacted section 523(d), 5 which
policy).
The present American system of discharge is notoriously debtor oriented. See generally
Douglass G. Boshkoff, Limited, Conditional, and Suspended Discharges in Anglo-American
Bankruptcy Proceedings, 131 U. PA. L. REV. 69, 125 (1982) (comparison of bankruptcy discharge in United States and Great Britain); Marc S. Cohen & Kenneth N. Klee, Caveat
Creditor: The Consumer Debtor Under the Bankruptcy Code, 58 N.C.'L. REV. 681, 721 (1980)
(Code is pro-debtor); John Honsberger, Bankruptcy: A Comparison of the United States and
Canada, 45 AM. BANKR. L.J. 129, 144-47 (1971) (comparison of discharge in United States
and Canada).
See 11 U.S.C. § 727. This section grants discharge to the individual debtor. Id. A discharge pursuant to section 727 is granted when a debtor files for relief under Chapter 7 of
the Code. Id. Discharge refers to "[tihe release of a debtor from all of his debts which are
provable in bankruptcy." BLACK'S LAW DICTIONARY 463 (6th ed. 1990); see also infra note 5
(list of other discharge provisions in Code) & note 11 (outline of filing procedure under
Chapter 7).
11 U.S.C. § 523. That section states, in pertinent part:
(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of this title
does not discharge an individual debtor from any "debt"-(2) for money, property, services, or an extension, renewal, or refinancing of credit,
to the extent obtained by (A) false pretenses, a false representation, or actual fraud, other than a statement
respecting the debtor's or an insider's financial condition;
(B) use of a statement in writing (i) that is materially false;
(ii) respecting the debtor's or an insider's financial condition;
(iii) on which the creditor to whom the debtor is liable for such money, property,
services or credit reasonably relied; and
(iv) that the debtor caused to be made or published with the intent to deceive....
Id. The right of discharge has never been absolute. See generally 8 WILLIAM S. HOLDSWORTH.
A HISTORY OF ENGLISH LAW 234-36 (2d ed. 1937) (general exceptions to discharge in English bankruptcy law); 1 HAROLD REMINGTON, A TREATISE ON THE BANKRUPTCY LAWS OF THE
UNITED STATES §§ 8-9 (5th ed. 1950) (statutory exceptions to discharge in United States);
Charles J. Tabb, The Scope of the Fresh Start in Bankruptcy: Collateral Conversions and the
DischargeabilityDebate, 59 GEO. WASH. L. REV. 56, 58-59 (1991) (outlining history of American law regarding exceptions to discharge).
1I U.S.C. § 523(d) (1990). That section provides:
(d) If a creditor requests a determination of dischargeability of a consumer debt
under subsection (a)(2) of this section, and such debt is discharged, the court shall
grant judgment in favor of the debtor for the costs of, and a reasonable attorney's
fee for, the proceeding if the court finds that the position of the creditor was not
substantially justified, except that the court shall not award such costs and fees if
special circumstances would make the award unjust.
Id. The legislative history of section 523(d) added:
Creditor practices [of manipulating debtors into filing false financial statements] . ..
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mandates an award of attorney's fees to prevailing consumer debtors whose debts remain dischargeable even after section 523(a)(2)
adversary proceedings.'
However, since no such award is available to prevailing creditors,7 an issue arises when a prevailing creditor has a contractual
right to collect attorney's fees from the debtor.' Recently, in
have been so strong that the Bankruptcy Commission recommended that the false
financial statement exception to discharge be eliminated for consumer debts. This
bill recognizes, however, that there are actual instances of consumer fraud, and that
creditors should be protected from fraudulent debtors. It retains the exception ...
Ib]ut it also recognizes that the leverage creditors have over their debtors . . . when
bankruptcy ensues.
The threat of litigation over the [false financial statement] exception to discharge
and its attendant costs are often enough to induce the debtor to settle for a reduced
sum, in order to avoid the costs of litigation. Thus, creditors with marginal cases are
usually able to have at least part of their claim excepted from discharge . . . even
though the merits of the case are weak ....
In order to balance the scales more fairly in this area, ...
[t]he false financial
statement exception is retained, and the creditor . . . is required to initiate the proceeding to determine if the debt is nondischargeable. If the debtor prevails, however, the creditor is taxed costs and attorney's fees .... The present pressure on the
honest debtor to settle in order to avoid attorney's fees ... is eliminated. The creditor is protected from dishonest debtors by the continuance of the exception to
discharge.
H.R. REP. No. 595, 95th Cong., 1st Sess. 131 (1978), reprinted in 1978 U.S.C.C.A.N. 5787,
6092 [hereinafter Legislative History].
The contingency that the creditor will be assessed fees only if his position is "not substantially justified" mirrors the language of the Equal Access to Justice Act (EAJA). See 28
U.S.C. § 2412(d)(1)(A) (1990). The EAJA standard of determining fees is appropriate in
analyzing I I U.S.C. § 523(d). See Citizen's Nat'l Bank v. Burns (In re Burns), 894 F.2d 361,
362-63 n.2 (10th Cir. 1990) (discussing congressional intent to employ identical standard);
America First Credit Union v. Shaw (In re Shaw), 114 B.R. 291, 294-95 n.6 (Bankr. D.
Utah 1990) (court, for guidance, looked to cases interpreting similar language of EAJA).
Congress sought to "strike the appropriate balance between protecting the debtor from
unreasonable challenges to dischargeability of debts and not deterring creditors from making challenges when it is reasonable to do so." Burns, 894 F.2d at 362 n.2 (citing S. REP.
No. 65, 98th Cong., 1st Sess. 9-10 (1983)).
' See Legislative History, supra note 5, at 6092-93. Congress reasoned that "[i]f the provision were ... permissive instead of mandatory, with discretion in the court to award such
amounts as were proper in each particular case, the debtor would once again be subject to
the risk of paying attorney's fees ....
Making the provision discretionary would seriously
weaken the protection it provides [to the consumer debtor]." Id.
' See Legislative History, supra note 5, at 6092. "The bill does not award the creditor
attorney's fees if the creditor prevails. Though such a balance might seem fair at first
blush, such a provision would restore the balance back in favor of the creditor by inducing
debtors to settle ....
Ild.; see also Bud Antle, Inc. v. Elliott (In re Elliott), 93 B.R. 776, 779
(Bankr. M.D. Fla. 1988) (prevailing creditor in dischargeability action not entitled to attorney's fees absent authorization in Code).
8 Compare Grove v. Fulwiler (In re Fulwiler), 624 F.2d 908, 910 (9th Cir. 1980) (judgment adverse to debtor's request for attorney's fees under Act due to lack of bad faith by
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TranSouth FinancialCorp. of Florida v. Johnson,9 a divided Eleventh
Circuit held that a creditor, successful in a section 523(a)(2)
nondischargeability proceeding, is entitled to recover such attorney's fees as provided for by contract.10
In TranSouth, Mr. and Mrs. Johnson (the "Debtors") filed a
Chapter 7 petition in bankruptcy.11 TranSouth Financial Corp. of
Florida ("TranSouth Financial") 1 2 initiated an adversary proceeding against the Debtors in the United States Bankruptcy Court for
the Middle District of Florida in order to except its debt from
creditor in bringing nondischargeability action) and Sears, Roebuck & Co. v. Penney (In re
Penney), 76 B.R. 160, 162 (Bankr. N.D. Cal. 1987) (prevailing creditor denied attorney's
fees) with Walter E. Heller & Co. v. Byrd (In re Byrd), 41 B.R. 555, 565 n.24 (Bankr. E.D.
Tenn. 1984) ("A reasonable attorney fee is recoverable by a creditor when his debtor has
agreed to be liable for such fees and the principal indebtedness is nondischargeable by
virtue of Code § 523(a)(2)") (citing First Nat'l Bank v. Crosslin (In re Crosslin), 14 B.R.
656, 657-58 (Bankr. M.D. Tenn. 1981)); Primm v. Foster (In re Foster), 38 B.R. 639, 641
(Bankr. M.D. Tenn. 1984) (attorney's fees "recoverable as part of a nondischargeablejudgment if allowed by the note or other contract"); Emerald Empire Banking Co. v. Woods (In
re Woods), 25 B.R. 16, 17 (Bankr. D. Or. 1982) (same).
931 F.2d 1505 (11th Cir. 1991).
10 See id. at 1509. The case highlighted the conflicting policies of protecting creditors'
expectations and limiting debtors' liabilities. Id. at 1508-09. It also confronted the clash
between federal bankruptcy law and the enforcement of state law contractual rights. Id. at
1507, 1515-16. In a two to one decision, the court followed state law and balanced the
conflicting policies in favor of the creditor. Id. at 1509.
" TranSouth, 931 F.2d at 1506. In December, 1985, TranSouth established a revolving
line of credit for the Johnsons in exchange for a promissory note. Id. at 1505. On September 23, 1986, the Johnsons filed a petition for an order for relief under Chapter 7 of the
Bankruptcy Code. Appellant's Brief at 7, TranSouth (No. 89-4036).
Chapter 7 of the Bankruptcy Code governs liquidation. See 11 U.S.C. §§ 701-66 (1990).
Any debtor, except banks, insurance companies and railroads, may seek voluntary relief
under Chapter 7. Id. § 301. When an order for relief is granted, the court then appoints a
trustee, to whom the debtor surrenders all his assets. See id. § 701. Section 541 enumerates
those assets exempt from surrender. See id. § 541. The trustee, based on a list of creditors
set forth by the debtor, must first distribute the assets among those creditors who have
priority according to section 507. Id. § 507. Subsequently, the remaining creditors on the
list are generally entitled to receive a pro rata share of any assets which remain. Id. § 726.
At this point, subject to exceptions or waivers, the petitioner's debts are discharged. See id.
§§ 523, 727 (exceptions to discharge); see also supra note 2 (explaining how § 727 gives
debtor "fresh start"). See generally Irving A. Breitowitz, New Developments in Consumer Bankruptcies: Chapter 7 Dismissal on the Basis of "SubstantialAbuse", 59 AM. BANKR. L.J. 327, 33032 (1985) (chapter 7 process).
" See Appellant's Brief, supra note 11, at 1. TranSouth Financial Corporation of Florida
was originally incorporated in Florida. Id. It has since merged, and is now called TranSouth Financial Corporation. Id. TranSouth Financial Corporation is a South Carolina corporation based in Florence, South Carolina, which does business in the state of Florida.
Telephone interview with Jim Armstrong, General Counsel for TranSouth working in Dallas, Texas (July 16, 1991).
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discharge on the ground of debtor fraud." The original debt was
expressed in a promissory note (the "Note"), which included a
clause obligating the Debtors to pay TranSouth Financial's attorney's fees should TranSouth Financial incur legal costs in collecting on the debt." Prior to a determination by the bankruptcy
court, the parties filed a settlement stipulation (the "Stipulation"),
stating that the debt was not to be discharged, and that TranSouth Financial's attorney's fees incurred in the proceeding were
to be considered part of the debt. 5
Writing for the bankruptcy court, Chief Judge Paskay allowed
TranSouth Financial to collect its debt pursuant to the Stipulation
and the Note, but held that despite the terms of each, there was
no authority to support an award of attorney's fees."6 On appeal,
the district court affirmed the bankruptcy court's order, and
added that the reasoning of the bankruptcy court was consonant
with the legislative history of section 523.'
" TranSouth, 931 F.2d at 1505; see Telephone Interview with Catherine Peek McEwen,
of Moffitt, Hart & Herron, attorneys for Appellant (July 16, 1991). The Johnsons' stated
purpose in obtaining the loan was to purchase a big-screen television. Id. The basis for
TranSouth Financial in bringing the proceeding pursuant to the debtor fraud exception to
the discharge provision in section 523(a)(2) was the fact that the Johnson's stated purpose
for the loan conflicted with its actual purpose. Id.; see also 11 U.S.C. § 523(a)(2) (loan obtained through fraud is nondischargeable in bankruptcy).
1" TranSouth
Fin. Corp. of Fla. v. Johnson, 931 F.2d 1505, 1510 (11th Cir. 1991)
(Clark, J., dissenting). The Note provided that the Johnsons would be liable for "our reasonable lawyer's fees of 15% of the unpaid balance or $150.00, whichever is greater." Id.
"6 Id. at 1506. The Stipulation, in relevant part, provided as follows:
(1) TranSouth is a creditor of the Johnsons; (2) TranSouth has incurred costs in this
adversary proceeding; (3) judgment should be entered in favor of TranSouth for an
amount equal to the principal of the debt, the costs incurred in its collection, interest, and reasonable attorney's fees as provided by the Note; and (4) the debt at issue
qualifies as an exception to discharge pursuant to § 523(a)(2).
Id. Pursuant to the Stipulation, which was entered into in February, 1988, the principal
amount owed was settled at $2,000.00, and costs were settled at $150.25. Id. at 1507. The
interest rate as provided by law was to be 12% per annum, and the reasonable attorney's
fees were agreed to total $300.00. Id. at 1510-11 (Clark, J., dissenting). Judge Clark noted
that the total debt outlined in the Stipulation, including the attorney's fees, was less than
the original principal owed on the Note. Id. at 1510.
1" See TranSouth Fin. Corp. of Fla. v. Johnson, No. 87-0078, slip op. at 2 (Bankr. M.D.
Fla. March 3, 1988). ChiefJudge Paskay held that "notwithstanding the parties' stipulation
and the terms of the note, there is no authority for an award of attorney's fees to Plaintiff
in a dischargeability proceeding such as this." Id.; see also Bud Antle, Inc. v. Elliott (In re
Elliott), 93 B.R. 776, 779 (Bankr. M.D. Fla. 1988) (court rejected parties' agreement to
include attorney's fees).
" TranSouth Fin. Corp. of Fla. v. Johnson, No. 88-413-Civ-T-15A, slip op. at 4 (M.D.
Fla. Oct. 31, 1989). In affirming the decision of the Bankruptcy Court, Judge Castagna
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The Eleventh Circuit granted TranSouth Financial's leave to
appeal. 8 Writing for the majority, Judge Birch reconciled the
plain language of the Code with a creditor's contractual right to
receive attorney's fees from.a fraudulent debtor. 9 Initially, the
court recognized that in federal court, a creditor's right to attorney's fees under a contract constituted an exception to the generally accepted American Rule 2" that each party must bear the costs
wrote "[tlhe legislative history documents the reluctance of Congress to authorize attorney's fees awards to creditors . . . . Inasmuch as dischargeability and the exceptions to
discharge are federal causes of action . . . legislative intent regarding claims filed pursuant
to this statute require[s] substantial deference." Id.; see Legislative History, supra note 5 (record of legislative history).
8 TranSouth, 931 F.2d at 1509. Since the debt had already been discharged, the majority felt that its task lay in defining the elements of the debt. Id. at 1507.
The TranSouth majority began its analysis of "debt" under section 523 by looking to the
plain language of the Code. Id. at 1508; see also Board of Educ. v. Mergens, 110 S. Ct.
2356, 2365 (1990) (general principle of employing plain language of statute); United States
v. Turkette, 452 U.S. 576, 580 (1981) (same); DALLAS C. SANDS, SUTHERLAND ON STATUTORY
CONSTRUCTION § 46.01 (14th ed. 1975) (addressing importance of statutory language in
interpretation): Quintin Johnstone, An Evaluation of the Rules of Statutory Interpretation, 3
KAN. L. REV- 1, 12-13 (1954) (plain meaning preserves legislative supremacy). But see Harry
W. Jones, Some Causes of Uncertainty in Statutes, 36 A.B.A. J. 321, 321 (1950) ("words are
imperfect symbols to communicate intent"). See generally John M. Kernochan, Statutory Interpretation: An Outline of Method, 3 DALHOUSIE L.J. 333, 337-45 (1976) (formulating approach to statutory interpretation).
"' TranSouth Fin. Corp. of Fla. v.Johnson, 931 F.2d 1505, 1507 (1 Ith Cir. 1991). Judge
Birch submitted that "[o]ur reading of the Bankruptcy Code's plain language is reinforced
by the principal [sic] that attorney's fees are properly awarded to a creditor prevailing in a
bankruptcy claim if there exists a statute or valid contract providing therefor." Id.
2" See Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247-57 (1975) (environmental group denied fees even though it litigated for public cause), F.D. Rich Co. v.
United States ex rel. Indus. Lumber Co., 417 U.S. 116, 126-31 (1974) (court refused to
stray from American Rule and denied attorney's fees in California municipal bondholder
action citing lack of congressional intent to provide such fees, and lack of underlying contract clause providing for such fees); Purcello v. Bisignani (In re Bisignani), 126 B.R. 418,
420 (Bankr. N.D.N.Y. 1988) (noting rule of Alyeska). See generally 1 JULIUS GOEBEL, HISTORY
OF THE SUPREME COURT OF THE UNITED STATES 7 17-18 (197 1) (Supreme Court's treatment
of attorney's fees issues); E.

RICHARD LARSON, FEDERAL

COURT AWARDS OF ATTORNEY'S FEES

4 (1981) (American Rule followed unless congressional or judicial exception); I STUART M.
SPEISER, ATTORNEY'S FEES § 12:1 (1973) ("exceptional circumstances" where parties don't
pay their own litigation costs); William L. Brown, Note, Attorney's Fees, 17 CREIGHTON L.
REV 1227, 1239 (exception to American Rule occurs in cases brought under 42 U.S.C. §
1988, under which fee awards to prevailing plaintiffs are virtually automatic); James B.
Speed Ill, Attorney's Fees in Federal Court: An Arkansas Study, 39 ARK. L. REV. 99, 99-100
(1985) (review of federal law regarding attorney's fees as interpreted by Eighth Circuit).
The Supreme Court first promulgated the American Rule in 1796 in Arcambel v. Wiseman, 3 U.S. (3 Dal].) 306, 306 (1796). The American Rule contrasted sharply with the
English Rule, which awarded attorney's fees to prevailing parties to a lawsuit. See, e.g., Arthur L. Goodhart, Costs, 38 YALE L.J. 849, 854-55 (1929) (describing English Rule).
The American Rule has been criticized by commentators. See Albert Ehrenzweig, Reim-
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of its own litigation." In granting attorney's fees to TranSouth
Financial, the court noted that the absence of a federal statutory
award did not preclude a prevailing creditor's right to contractual
attorney's fees-it merely did not provide a "separate statutory
basis" for such an award. 2
In dissent, Judge Clark argued that a contract enforceable
under state law should not undermine the federal nature of the
remedy requested in the principal case.23 In addition, he posited
bursement of Counsel Fees in the Great Society, 54 CALIF. L. REV. 793, 793 (1966) (calling
American Rule "pernicious historical relic"); Phillip S. Figa, The 'American Rule' Has Outlived Its Usefulness: Adopt the 'English Rule', NAT'L L.J., Oct. 20, 1986, at 13 (advocating
abandonment of American Rule); see also John P. Dawson, Lawyers and Involuntary Clients:
Attorney's Fees from Funds, 87 HARV. L. REV. 1597, 1600 (1974) (American Rule "expresses
no solidly supported judgment of policy").
The volume of attorney's fees litigation has been a source of concern to jurists and scholars. See, e.g., Hensley v. Eckerhart, 461 U.S. 424, 455 (1983) (Brennan, J., dissenting) (analogy to "Frankenstein's monster"); Robert W. Fioretti & James J. Convery, Attorney's Fees:
The Mushrooming Cloud of Litigation, 34 DEPAUL L. REV. 943, 947-48 (1985) (analysis of
increasing attorney's fee litigation).
"' See United States v. Carter, 217 U.S. 286, 322 (1910) (valid state law contractual
rights to attorney's fees enforceable in federal question litigation). Federal courts have consistently recognized statutory and contractual authorization as exceptions to the American
Rule. See, e.g., Summit Valley Indus., Inc. v. Carpenters, 456 U.S. 717, 721 (1982) (attorney's fees not recoverable in federal court except where pursuant to statute or enforceable
contract): Hall v. Cole 412 U.S. 1, 4-5 (1973) (same); Fleischmann Distilling Corp. v. Maier
Brewing Co., 386 U.S. 714, 717 (1967) (same). Certain federal statutes codify exceptions to
both the American and English rules through fee shifting provisions. See also LARSON, infra
note 32, at 323-27 (citing over one hundred twenty federal fee shifting statutes).
2 TranSouth, 931 F.2d at 1507-08. TranSouth relied on Security Mortgage Co. v. Powers, 278 U.S. 149, 153-54 (1928) and Martin v. Bank of Germantown (In re Martin), 761
F.2d 1163, 1168 (6th Cir. 1985) to uphold the state law obligation requiring the debtor to
pay attorney's fees. Id. In Martin,Judge Martin recognized that Congress did not intend to
provide creditors with a statutory right to fees. Therefore, the holding was limited to cases
in which prevailing creditors in section 523(a)(2) proceedings enjoyed an independent right
to such fees by virtue of contract. Martin, 761 F.2d at 1168; see also In re Saab, No. 911892, 1991 U.S. Dist. LEXIS 15612, at *11 (E.D. La. Oct. 30, 1991) (permissible for creditor to recover attorney's fees where contractual right exists under state law).
"3TranSouth, 931 F.2d at 1515 (Clark, J., dissenting) (state court judgment of nondischargeability was not res judicata in subsequent federal bankruptcy dischargeability proceeding) (citing Brown v. Felsen, 442 U.S. 127, 131 (1979)).
judge Clark's primary concern in his dissent was that TranSouth Financial did not have a
justiciable controversy. Id. at 1510. Since the settled amount was less than the debt, Judge
Clark felt that "[t]he posture of the parties throughout these proceedings suggests that the
appellant crafted the terms of the settlement solely for the purpose of getting the attorney's fee issue before the court in a non-adversarial context." Id. at 1511. Judge Clark also
noted an exchange between himself and counsel for TranSouth Financial, during which
TranSouth agreed that the Stipulation brought up an "issue without an opponent." Id.
Judge Clark added that "no justiciable controversy is presented in the absence of a defendant having an interest adverse to that of the plaintiff." Id. (citing Moore v. Charlotte-
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that the legislative history of section 523(d) precluded any award
of attorney's fees to a prevailing creditor. 2' According to the dissent, "even if attorney's fees constitute 'debt' under state law,
Congress, through federal bankruptcy law, has evidenced an intent to disallow attorney's fees as an element of debt owed to a
prevailing creditor in a section 523 nondischargeability
proceeding.' '25
This Comment will suggest that by enforcing a contractual attorney's fees provision in favor of a prevailing creditor in a bankruptcy nondischargeability proceeding pursuant to section
523(a)(2) of the Code, the Eleventh Circuit has, in this limited circumstance, appropriately expanded the definition of nondischargeable debt. Part One of this Comment will suggest that the
federal Bankruptcy Code does not preempt enforcement of a contract provision awarding attorney's fees to creditors who prevail in
a section 523(a)(2) adversary proceeding. Additionally, it will examine the enforceability of such a provision in the context of the
purpose and language of section 523(d) of the Code. Part Two
will examine prior decisions on this issue and the reasoning used
by those courts to conclude that awarding such attorney's fees is
not in contravention of the Code's underlying policies. Finally,
this Comment will conclude that the TranSouth court appropriately measured the respective rights of the parties and reached an
equitable result.

Mecklenberg Bd. of Educ., 402 U.S. 47, 48 (1971)). But see Pope v. United States, 323 U.S.
1, 11 (1944) (suit to enforce legal obligation is not any less case or controversy because
plaintiff's claim is uncontested or incontestable); Aetna Life Ins. Co. v. Haworth, 300 U.S.
227, 240-41 (1937) (dispute relating to legal rights and obligations touches legal relations
of parties and is justiciable). See generally LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL
LAW § 3-12, at 94 (2d ed. 1988) (disagreement over general principle, without any other
basis for conflict, is not justiciable).
" TranSouth, 931 F.2d. at 1514 (Clark, J., dissenting). Judge Clark wrote, "As the legislative history indicates, Congress purposefully sought to prevent creditors from asserting
undue leverage on debtors by threatening them with litigation costs and attorney's fees if
the debtor refused to reaffirm her debt." Id, at 1515.
" Id. at 1516 (Clark, J., dissenting).
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I.

FEDERAL BANKRUPTCY LAW AND THE APPLICABILITY OF STATECREATED RIGHTS

A.

Limits on Preemption

The United States Constitution empowers Congress to create
uniform bankruptcy laws throughout the United States.2" Pursuant to the Supremacy Clatse of the Constitution2 7 federal legislation may preempt state law.2 " One way preemption occurs is
through express congressional intent.29 However, since the Code
does not expressly preempt a state law award of contractual attorney's fees to a creditor who prevails in a section 523(a)(2) proceeding,"0 it is necessary to examine whether Congress implicitly pre2 U.S. CONST. art. I, § 8, cl. 4. Congress was granted the power "to establish ... uniform
laws on the subject of Bankruptcies throughout the United States."
27 Id. at art. VI, cl. 2. The Supremacy Clause provides:
This Constitution, and the Laws of the United States which shall be made in pursuance thereof: and all Treaties made, or which shall be made, under the Authority of
the United States, shall be the supreme Law of the Land, and the Judges in every
State shall be bound thereby any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.
Id.
28 See Louisiana Pub. Serv. Comm'n v. FCC, 476 U.S. 355, 368 (1986) (Congress instilled
with power to preempt state law through application of Supremacy Clause); Fidelity Fed.
Say. & Loan Ass'n v. De La Cuesta, 458 U.S. 141, 152 (1982) (origin of doctrine of preemption is Supremacy Clause); Chicago & N.W. Transp. Co v. Kalo Brick & Tile Co., 450
U.S. 311, 317 (1981). "The Supremacy Clause invalidates state laws that 'interfere with or
are contrary to the laws of Congress ....
" Id. (quoting Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1, 211 (1824)); see also Sven Krogius, Comment, Dewey v. R.]. Reynolds Tobacco Co.:
A Welcome Exercise of Restraint in Applying Preemption Doctrine to State Tort Actions, 57 BROOK.
L. REV. 209, 219 (doctrine of preemption stems from the Supremacy Clause).
Although Congress has the power to preempt state law, we should begin any analysis
"[w]ith the basic assumption that Congress did not intend to displace state law." Maryland
v. Louisiana, 451 U.S. 725, 746 (1981).
2" See Hillsborough County Fla. v. Automated Medical Labs., Inc., 471 U.S. 707, 713
(1985) (Congress can expressly preempt state law); Fidelity Fed., 458 U.S. at 152-53 (congressional preemption of state law may be express or implied); Jones v. Rath Packing Co.,
430 U.S. 519, 525 (1977) (state laws defer to federal laws when Congress explicitly states in
statute). See generally, Paul G. Christ & John M. Majoras, Note, The "New" Wave in Smoking
and Health Litigation - Is Anything Really So New?, 54 TENN. L. REV. 551, 568 (1991) (overview of express preemption); T. Richard Litton, Jr., Note, The Proper Treatment of ERISA
Qualified Pension Plans in Bankruptcy: A Tax Perspective, 11 VA. TAx REv. 195, 201 (1991)
(Congress expressly preempted state law in enacting ERISA).
2" See TranSouth, 931 F.2d at 1507 n.3 (section 523 is silent with respect to awarding
attorney's fees to prevailing creditors); Jordan v. Southeast Nat'l Bank (In re Jordan), 927
F.2d 221, 226 (5th Cir. 1991) (Code does not expressly award fees to successful creditors);
Martin v. Bank of Germantown (In re Martin), 761 F.2d 1163, 1167-68 (6th Cir. 1985)
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empted state law by pervasively "occupying the field." 3 1 Since
creditors' attorney's fees provisions are so widespread, it can be
inferred from legislative silence that Congress did not intend to
"occupy the field" and regulate said contractual agreements.3 2
Additionally, to the extent state law conflicts with federal bankruptcy law, the former will be preempted. 3 State law will be upheld, however, if compliance with both the federal and state laws
is possible. 4 In a section 523(a)(2) adversary proceeding, a creditor must prevail before any rights to attorney's fees arise under
the contract, and the debtor must prevail in order to receive an
award of attorney's fees pursuant to section 523(d). Since the
creditor and debtor cannot both prevail in the same proceeding, it
is suggested that the two rights are mutually exclusive and can
peacefully coexist.
Furthermore, courts will enforce state law' when such enforcement will not frustrate the purpose of the congressional Act at
issue." The purpose of awarding attorney's fees to prevailing
(noting "congressional failure to award attorney's fees to prevailing creditors"); Legislative
History, supra note 5, at 6092 (same).
31 See Wisconsin Pub. Intervenor v. Mortier 111 S. Ct. 2476, 2478 (1991).
In discussing
whether Congress intended to occupy a given field of legislation, the court stated, "Absent
explicit preemptive language, congressional intent to supersede state law may nonetheless
be implicit if, for example, the federal Act touches a field in which the federal interest is so
dominant that the federal system will be assumed to preclude enforcement of state laws on
the same subject." Id.; see also Donald P. Rothschild, A Proposed "Tonic" with Florida Lime
to Celebrate Our New Federalism:How to Deal With the "Headache" of Preemption, 38 U. MIAMI
L. REV. 829, 844 (1984) (illustration of clear congressional intent to preempt).
31 See Jordan, 927 F.2d at 227 (no hint in section 523(d) of intention to prevent
award of
attorney's fees to creditors so entitled under contract); Martin, 761 F.2d at 1168 (same);
Commercial Factors of Salt Lake City, Inc. v. Jensen (In re Jensen), 113 B.R. 51, 54 (Bankr.
D. Utah 1990) (rejecting argument that congressional silence precludes fee award provided
by contract); Legislative History, supra note 5, at 6092 (absence of any indication to prevent
enforcement of contract).
11 See Wisconsin Pub. Intervenor, 111 S. Ct. at 2478. "Even where Congress has not chosen to occupy a particular field, preemption may occur to the extent that state and federal
law actually conflict .
I..."
Id.; Hillsborough County Fla. v. Automated Medical Lab., Inc.,
471 U.S. 707, 713 (1985) (state law to be applied when not in actual conflict with federal
law)" Brown v. Hotel and Rest. Employees & Bartenders Int'l Union Local 54, 468 U.S.
491, 501 (1984) (same); Alison Joy Arnold, Comment, Developing, Testing, and Marketing
and AIDS Vaccine: Legal Concernsfor Manufacturers, 139 U. PA. L.REV. 1077, 1113-14 (1991)
(citations omitted) (state law preempted to extent of actual conflict with federal law).
31 See infra note 35 (state law upheld if compliance with state and federal law does
not
frustrate congressional purpose).
"' See Hines v. Davidowitz, 312 U.S. 52, 67 (1941). The court conceded that there. was
no fixed method of ascertaining congressional intent. See id. The court stated that the criti-
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debtors was to protect those debtors from frivolous nondischargeability claims.3 6 After TranSouth, however, it appears that
the debtor remains protected because a nonprevailing creditor
will still have to pay section 523(d) attorney's fees should that
creditor bring a frivolous nondischargeability claim.3 7 If the creditor is successful, however, it would seem that there was merit to
the claim for exception and the need to protect the debtor against
frivolous claims disappears.
B.

Defining the NondischargeableDebt

In Brown v. Felsen,3 8 the Supreme Court held that the dischargeability of a debt shall be federally determined. 9 However,
the court failed to define the debt that is exempt from discharge.'0 Under the Code, debt is liberally defined" as a "liability
on a claim."' 2 Therefore, it can be argued that when an exception
cal determination was whether the state law was an "obstacle to the accomplishment and
execution of the full purposes and objectives of Congress." Id.; see also Michigan Canners &
Freezers Ass'n., Inc. v. Agricultural Mkt. & Bargaining Bd., 467 U.S. 461, 469 (1984)
(state law found to be an obstacle to federal Act and was therefore preempted).
" See supra note 5 and accompanying text (purpose of Code).
"3 See Martin v. Bank of Germantown (In re Martin), 761 F.2d 1163, 1168 (6th Cir.
1985) (prevailing debtor's rights under § 523(d) unaffected by enforcement of contractual
attorney's fees provision in favor of prevailing creditor).
3 442 U.S. 127 (1979).
'
See Brown, 442 U.S. at 129. The court noted that "in 1970, however, Congress altered
section 17 to require creditors to apply to the bankruptcy court for adjudication of certain
dischargeability questions ....
" Id.
,0 Id. The TranSouth dissent cited Felsen to confirm "how strictly federal is the remedy
provided by § 523's nondischargeability provision." TranSouth Fin. Corp. of Fla. v. Johnson, 931 F.2d 1505, 1515 (Clark, J., dissenting). Judge Clark added that a court may not
look to state law in determining what constitutes alimony in the context of dischargeability
proceedings. Id. at 1516. But see Pauley v. Spong (In re Spong), 661 F.2d 6, 9-11 (2d Cir.
1981) (attorney's fee excepted from discharge in connection with alimony and support);
DuPhily v. DuPhily, 52 B.R. 971, 978 (Bankr. D. Del. 1985) (same).
" See Nordberg v. Arab Banking Corp. (In re Chase & Sanborn Corp.), 904 F.2d 588,
595 (11 th Cir. 1990). The Chase & Sanborn court held that " 'debt' is to be given a broad
and expansive reading for purposes of the Bankruptcy Code, and that 'when a creditor has
a claim against a debtor-even if the claim is unliquidated, unfixed, or contingent-the debtor
has incurred a debt to the creditor.' " Id. (quoting Energy Coop., Inc. v. SOACP Int'l, Ltd.
(In re Energy Coop. Inc.) 832 F.2d 997, 1001 (7th Cir. 1987)).
- 11 U.S.C. § 101(12) (1991); see also Commercial Factors of Salt Lake City v. Jensen (In
re Jensen), 113 B.R. 51, 54 (Bankr. D. Utah 1990) (refusal to enforce contractual attorney's
fees based on congressional silence ignores definition of debt in section 10 1(12)). The Code
additionally defines "claim" as a "right to payment, whether or not such right is reduced to
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured .......
11 U.S.C. § 101(5)(A); cf
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to discharge reinstates a debtor's obligations under a contract,
provisional attorney's fees are part of the debt as defined by the
Code and the contract-attorney's fees should be included in cal43
culating "the whole of any debt" to be excepted from discharge.
Furthermore, it is submitted that a court must necessarily look to
the obligations in the promissory note, which are governed by
state law, to clarify the amount of the debt.
Another approach to defining debt includes viewing a section
523(a)(2) proceeding as an action in tort." It would then follow
that the creditor's injuries must be proximately caused by the
debtor's fraud in order for the creditor to recover.4 5 Generally,
loss of the principal amount of the loan is the only foreseeable
result of the fraud."' In TranSouth, however, attorney's fees were
Waldschmidt v. Ranier (In re Fulghum Constr. Co.), 7 B.R. 629, 647 (1980) (legislative
history dictates broadest possible definition of claim, including all legal obligations of
debtor), affd, 14 B.R. 293 (Bankr. M.D. Tenn. 1981), affid in part, vacated and remanded in
part, 706 F.2d 171 (6th Cir.), cert. denied, 464 U.S. 935 (1983).
" Martin v. Bank of Germantown (In re Martin), 761 F.2d 1163, 1168 (6th Cir. 1985);
see TranSouth, 931 F.2d at 1507 ("[tjhe 'debt' excused ...
would appear to include a
debtor's contractual obligation to pay a creditor's attorney's fees");Jensen, 113 B.R. at 54
(attorney's fees arising out of enforcement of valid contract are part of debt pursuant to
Code section 101(12)).
"4See 11 U.S.C. § 523(a)(2) (1990) (false financial statement exception to discharge similar to misrepresentation); TranSouth, 931 F.2d at 1516 (Clark, J., dissenting) ("tort of false
pretenses ... is the basis of a § 523(a)(2) action"); Sears, Roebuck & Co. v. Penney (In re
Penney), 76 B.R. 160, 162 (Bankr. N.D. Cal. 1987) ("The dischargeability action [is based]
on a federal statutory right sounding in tort"); Republic Bank v. Smith (In re Smith), 72
B.R. 300, 301 (Bankr. M.D. Fla. 1987) (liability flows from tort of false pretenses). But see
Grove v. Fulwiler (In re Fulwiler), 624 F.2d 908, 910 (9th Cir. 1980) (rejecting classification
of dischargeability proceedings as "tort" or "contract" actions). See generally W. PAGE KEETON ET AL.. PROSSER AND KEETON ON THE LAW OF TORTS § 105, at 727-28 (5th ed. 1984)
(outlining elements of fraud); I THOMAS ATKINS STREET, FOUNDATIONS OF LEGAL LIABILITY
375-76 (1906) (tracing tort of fraudulent misrepresentation to ancient writ of deceit).
"6See KEETON ET AL., supra note 44, at 274 (test of foreseeability determines proximate
cause). Unforeseeable consequences are generally not recoverable on the contract. See Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854). In Baxendale, Baron Alderson held
that, "[w]here two parties have made a contract which one of them has broken, the damages which the other party ought to receive . . . should be such as . . . may reasonably be
supposed to have been in the contemplation of both parties, at the time they made the
contract .... " Id. at 351, 156 Eng. Rep. at 151. See generally Richard Danzig, Hadley v.
Baxendale: A Study in the Industrializationof the Law, 4 J LEGAL STUD. 249 (1975) (discussion
of background and applicability of Hadley v. Baxendale); Edwin W. Patterson, The Apportionment of Business Risks Through Legal Devices, 24 COLUM. L. REV. 335, 342 (1924) (Baxendale
rule restricts promisor's liability, thus scope of damage is narrower than that for action in
tort).
46 See Smith, 72 B.R. at 301 (attorney's fees claim does not flow from tort of false pretenses); see also Stewart v. Sonneborn, 98 U.S. 187, 197 (1878) (attorney's fees are not
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provided for in the Note, 47 and therefore, it follows that those
fees were an element of damage foreseen by the parties.48
II.

A.

EVALUATING THE AFTERMATH OF

TranSouth

Precedent, Philosophy, and Policy

1. Precedent
The Eleventh Circuit was not the first circuit to consider attorney's fees to a prevailing creditor as part of debt within the meaning of section 523(a)(2) of the Code. In Martin v. Bank of Germantown,"9 the Court of Appeals for the Sixth Circuit held that when
foreseeable, therefore they are not proximately caused by actions of defendant); cf Security Mortgage Co. v. Powers, 278 U.S. 149, 154 (1928) ("contract for attorney's fees
presents . .. question of local law"). But see TranSouth, 931 F.2d at 1517 (Clark, J., dissenting) (rejecting applicability of Security Mortgage, and adding that court may not look to state
law in determining what constitutes alimony in dischargeability proceedings) (citing Security
Mortgage, 278 U.S. at 154)).
Interest on money fraudulently received by the debtor has generally been excepted from
discharge pursuant to state law. See Southeast Nat'l Bank.v. Jordan (In re Jordan), 927 F.2d
227, 227-28 (5th Cir. 1991) (nondischargeable debt included interest to which creditor was
entitled under state law); Allen v. Romero (In re Romero), 535 F.2d 618, 623 (10th Cir.
1976) (same): First Interstate Bank of Wash., D.C., N.A. v. Hecker (In re Hecker), 95 B.R.
1, 3 (Bankr. D.D.C. 1989) ("[i]nterest is clearly part of the debt for money obtained by the
Debtor's false representation."); Dodson v. Church (In re Church), 69 B.R. 425, 434-35
(Bankr. N.D. Tex. 1987) (money obtained by false representations included in nondischargeable debt); Builders Lumber & Supply Co., Inc. v. Fasulo (In re Fasulo), 25 B.R. 583,
586 (Bankr. D. Conn. 1982) (benefit of bargain rule justifies award of interest at contractual rate). But see Florida Nat'l Bank v. Gordon, 91 B.R. 135, 138 (Bankr. N.D. Fla. 1988)
(no sums awarded in excess of principal, thereby precluding award of interest). Even
though there was no express statutory authorization for an award of interest in TranSouth,
the bankruptcy court looked to the Note and granted interest to the prevailing creditor.
See Appellant's Brief, supra note 11, at 13 n.4. This is the same Note pursuant to which the
court refused to enforce the right to attorney's fees. Id.; see also 3 COLLIER ON BANKRUPTCY
V 523.12 (15th ed. 1988) (no statutory award of interest expressed in Code).
" See supra note 14 (describing attorney's fees provision in Note).
" See Redgrave v. Boston Symphony Orchestra, Inc., 602 F. Supp. 1189, 1212 (D. Mass.
1985) Uudge Keeton instructed jury that "[d]amages are allowed . . . if the harm was a
foreseeable consequence within the contemplation of the parties to the contract when it
was made"); Commercial Factors of Salt Lake City v. Jensen (In re Jensen), 113 B. R. 51, 54
(Bankr. D. Utah 1990) (attorney's fees provided for in contract are part of debt bargained
for by parties); First American Nat'l Bank v. Crosslin (In re Crosslin), 14 B.R. 656, 657
(Bankr. M.D. Tenn. 1981) (prevailing creditor awarded fees as "benefit-of-the-bargain" recovery). But see Check Central of Oregon, Inc. v. Barr (In re Barr), 54 B.R. 922, 925 (D.
Or. 1984) (debt for attorney's fees held dischargeable because it did not result from services obtained by debtor); The Record Co. v. Bummbusiness, Inc. (In re Record Co.), 8
B.R. 57, 60 (Bankr. S.D. Ind. 1980) (creditor's damages limited to funds actually obtained
by debtor due to false representation); supra note 4 (text of § 523(a)(2)).
" 761 F.2d 1163 (6th Cir. 1985).
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a debt is deemed nondischargeable under section 523(a)(2), attorney's fees as provided for by an enforceable underlying contract
become part of the primary debt and are also nondischargeable.50
The Martin court reasoned that the Code did not intend to deprive prevailing creditors from collecting contractual attorney's
fees.5 1 It is submitted that Martin has the effect of a statutory provision which would state, "Unless otherwise provided by written
agreement, the creditor has no statutory right to attorney's fees in
section 523(a)(2) proceedings."
Additionally, while the dissent in TranSouth observed that the
Martin court was the only circuit court which had ruled on the
attorney's fees question, 2 two months prior to TranSouth, the
Fifth Circuit adjudicated this same issue in Southeast National Bank
v. Jordan.53 Jordan adopted the Martin approach, and enforced a
prevailing creditor's right to attorney's fees in a section 523(a)(2)
proceeding.5 4 It is submitted that TranSouth is an especially significant development in this area, as it indicates a possible trend in
the circuits and provides a foundation for future decisions examining this issue."
misrepresented their financial condition to the
60 Id. at 1168. The Martins materially
bank, and the bank justifiably relied on those misrepresentations. Id. at 1167. The court
held that these misrepresentations constituted fraud, and therefore, the Martin's debt was
deemed nondischargeable. Id. In holding that the related attorney's fees were also nondischargeable, the court stated that "[the Code] excepts from discharge the whole of any debt
incurred by use of a fraudulent financial statement, and such a debt includes state approved contractually required attorney's fees." Id. at 1168.
6

Id.

See TranSouth, 931 F.2d at 1517 n.40 (Clark, J., dissenting). However, this same issue
was adjudicated by the Fifth Circuit just two months prior to TranSouth. See Jordan v.
Southeast Nat'l Bank (In rejordan), 927 F.2d 221, 227 (5th Cir. 1991) (nondischargeability
of contractual attorney's fees in section 523(a)(2) proceeding).
63 927 F.2d 221 (5th Cir. 1991).
64 Id. at 228 (enforcing fee provision in creditor's favor). Several lower courts have also
been persuaded by the Martin approach. See, e.g., Barnard v. Silva (In re Silva), 125 B.R. 28,
32 (Bankr. C.D. Cal. 1991) (creditor entitled to attorney's fees because part of underlying
debt); Members Credit Union v. Kellar (In re Kellar), 125 B.R. 716, 719 (Bankr. N.D.N.Y.
1989) (same): Commercial Factors of Salt Lake City v. Jensen (In re Jensen), 113 B.R. 51,
54 (Bankr. D. Utah 1990) (exception to American Rule where underlying contract provides for awarding of attorney's fees to creditor); Lupin v. Ziegler (In re Ziegler), 109 B.R.
172, 176 (Bankr. W.D.N.C. 1989) ("a majority of the courts deciding cases under §
... )
523(a)(2) . . . agree with the reasoning in Martin.
6 TranSouth, 931 F.2d 1505 (11 th. Cir. 1991). TranSouth serves as a further guide for
the Ninth Circuit, as several cases within the Ninth Circuit suggest that the Martin approach has been adopted. See Silva, 125 B.R. at 32 (court followed Martin and allowed
prevailing creditor to collect attorney's fees in a section 523 nondischargeability proceed62
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2.

Philosophy

The philosophy advocated by the Second, Seventh and Eighth
Circuits provides that "the dischargeability of ancillary obligations
such as attorney's fees turn on the dischargeability of the underlying debt."5 6 Thus, it appears that these courts would allow creditors to collect attorney's fees, irrespective of whether a contract
exists, as long as the underlying debt which gave rise to those fees
is also nondischargeable. 57 However, because exceptions to discharge have been strictly construed,58 the creditor must overcome
ing); Chase Manhattan Bank v. Birkland, 98 B.R. 35, 37 (Bankr. W.D. Wash. 1988) (creditor entitled to all rights under contract including attorney's fees); see also Garcia v. Odom
(In re Odom), 113 B.R. 623, 626 (Bankr. C.D. Cal. 1990) (creditor not able to recover
attorney's fees because agreement did not provide for an award of such fees). But see Itule
v. Metlease, Inc. (In re Itule), 114 B.R. 206, 213 (9th Cir. 1990) (rejected Martin in favor of
expansive reading of Fulwiler). In Fulwiler, the court held that there was to be no award of
attorney's fees to debtor in absence of creditor's bad faith. See Grove v. Fulwiler (In re
Fulwiler), 624 F.2d 908, 910 (9th Cir. 1990).
The bankruptcy courts within the Second Circuit have leaned toward the Martin approach. See, e.g., Members Credit Union v. Kellar (In re Kellar), 125 B.R. 716, 721 (Bankr.
N.D.N.Y. 1989) (contractual attorney's fees enforceable against fraudulent debtor). This
marks a shift away from the pre-Martin rulings in those courts. See, e.g., Citibank, N.A. v.
Senty (In re Senty), 42 B.R. 456, 462 (Bankr. S.D.N.Y. 1984) (creditor's request for fees
rejected based on legislative history of section 523(d) and on vagueness of general contract
provision requiring credit card debtor to pay attorney's fees).
" See, e.g., Klingman v. Levinson, 831 F.2d 1292, 1296-97 (7th Cir. 1987) (attorney's
fees attached to primary debt in fiduciary fraud exception to discharge); Jennen v. Hunter
(In re Hunter), 771 F.2d 1126, 1131 (8th Cir. 1985) (status of attorney's fees obligation
hinged on status of primary debt); Pauley v. Spong (In re Spong), 661 F.2d 6, 9-11 (2d Cir.
1981) (attorney's fees excepted from discharge when alimony or support was excepted). But
see Sears, Roebuck & Co. v. Penney (In re Penney), 76 B.R. 160, 162 (Bankr. N.D. Cal.
1987) (court emphasized tort nature of claim rather than contract element stating that
-[t]he attorney fee provision in the contract between [creditor] and the debtor is totally
irrevelant"): Myers v. Myers (In re Myers), 61 B.R. 891, 894 (Bankr. N.D. Ga. 1986) (courts
should consider nature of claim of award).
" See Ziegler, 109 B.R. at 177 (Second, Seventh and Eighth Circuits' approach would be
to allow creditors to recover attorney's fees so long as evidence of nondischargeability of
underlying debt exists).
68See, e.g., Gleason v. Thaw, 236 U.S. 558, 562 (1915) (exceptions limited to "those
plainly expressed"); Wanamaker v. Gettings (In re Gettings), 130 B.R. 353, 356 (Bankr.
M.D. Fla. 1991) (exceptions strictly construed against party asserting claim of nondischargeability): Howard, supra note 2, at 1061-62 (liberal discharge satisfies both economic
and humanitarian concerns).
While discharge is granted relatively freely, contract law seldom excuses promisors. See
Paradine v. Jane, 82 Eng. Rep. 897, 897-98 (K.B. 1647) (tenant's obligation to pay rent not
excused despite invasion of property by enemy army); Sheldon W. Halpern, Application of
the Doctrine of Commercial Impracticability:Searchingfor "the Wisdom of Solomon" 135 U. PA. L.
REV 1123, 1125 (1987) (supervening events justified modifications of performance, but
were not excuse to relieve performance). See generally Robert A. Hillman, Contract Excuse
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a formidable burden in order to establish such an exception. 59 It
is submitted that an award of attorney's fees, conditioned on
meeting such a burden, is a narrow remedy. Although this remedy is narrow, it is argued that it is inconsistent with the legislative
intent to deny prevailing creditors a wholesale right to attorney's
fees.
In contrast, the. philosophy of TranSouth is more moderate because it takes into account section 523(d)'s legislative history,
which articulates a reluctance to provide prevailing creditors with
a statutory right to attorney's fees. 0 TranSouth requires a contractual right to attorney's fees and requires the creditor to prevail in
a section 523(a)(2) adversary proceeding. 6 This transforms an
"award" into a "right," indicating strict adherence to the narrow
contract exception carved out of the American Rule.6 2 Furthermore, TranSouth is limited to actions brought under section
523(a)(2), thereby preventing only the fraudulent debtor from obtaining a "fresh start."6 3 It is therefore suggested that TranSouth
and Bankruptcy Discharge, 43 STAN. L. REV. 99, 99-100 (1990) (discussion of inherent tension
between contract clause and bankruptcy discharge); John C. Weistart, The Costs of Bankruptcy, LAW & CONTEMP. PROBS. 107, 111-14 (Fall 1977) (same).
See TranSouth, 931 F.2d at 1509. Judge Birch reasoned that it is "a substantial burden,
having to prove that the debtor's conduct meets all the requirements of. . . section 523...
'" Id. (citing First American Nat'l Bank v. Crosslin (In re Crosslin), 14 B.R. 656, 658
(Bankr. M.D. Tenn. 1981)). The "preponderance of the evidence" standard is required of
a creditor in proving his exception to discharge. See Grogan v. Garner, 111 S. Ct. 654, 659
(1991) (displacing previous standard which was proof by "clear and convincing" evidence).
60 See TranSouth, 931
F.2d at 1507-08 n.5 (citing Legislative History, supra note 5, at
6092: see also Martin v. Bank of Germantown (In re Martin), 761 F.2d 1163, 1168 (6th Cir.
1985) (also conceded legislative intent behind section 523(d)).
In Ziegler, Judge Hodges described the Martin approach as a "more limited view toward
allowing awards of fees." Lupin v. Ziegler (In re Ziegler), 109 B.R. 172, 176 (Bankr.
W.D.N.C. 1989). The majority concluded that the "desire to protect debtors from coercive
settlements also ... explains the absence of a blanket statutory right for a successful creditor to recover attorney's fees." Id.
61 See TranSouth, 931 F.2d at 1507 (requirements for allowing prevailing creditor to recover attorney's fees).
62 See id. (noting limited contract exception to American Rule); see also Martin, 761 F.2d
at 1167-68; Ziegler, 109 B.R. at 177 (evaluating Martin approach); supra note 21 (discussion
of American Rule).
63 TranSouth, 931 F.2d at 1508-09. Judge Birch held that:
The debtor attempting to abuse the proceedings of bankruptcy is not entitled to the
complete medley of Bankruptcy Code protections . . . . .Fraudulent conduct is best
discouraged, not only by denying discharge, but also by [recognizing that] the creditor who has been defrauded is entitled to all of its rights under the contract, including reasonable attorney's fees.
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presents a standard which yields a more equitable result from the
vantage points of both the creditor and the debtor.
3.

Policy

It is also argued that the enforcement of contractual attorney's
fees in TranSouth is consistent with the "fresh start" policy underlying the Code.64 Significantly, this policy is only intended to benefit the "honest but unfortunate debtor. 61 5 Since enforcement of
the attorney's fees provision in TranSouth is limited to actions
brought under section 523(a)(2) (the debtor fraud exception to
discharge), all nonprevailing debtors are deemed to have committed fraud.66 Therefore, it is only the fraudulent debtor who is denied a "fresh start" and required to pay attorney's fees.6 7 An honest debtor is not subject to the attorney's fees clause, and might
even be entitled to reimbursement of his own attorney's fees
under section 523(d).
It is submitted that the TranSouth decision is consistent with the
Bankruptcy Code's policy of maintaining a uniform bankruptcy
law. For example, the TranSouth court deferred to Brown v. Felsen
and recognized the determination of dischargeability as a federal
cause of action. In addition, it gave further support to the Sixth
Circuit's holding in Martin by agreeing that a contractual attorney's fee provision, awarding such fees to a successful creditor in a
bankruptcy nondischargeability proceeding, is enforceable.
Moreover, the TranSouth rationale promotes the Code's underlying policy that debtors and creditors be treated equally under
both state and federal bankruptcy law in the absence of a legitimate bankruptcy policy to justify any disparate treatment.66 As
Id. (quoting Chase Manhattan Bank v. Birkland, 98 B.R. 35, 37 (Bankr. W.D. Wash. 1988))
(alteration in original).
,4See TranSouth, 931 F.2d at 1508 (enforcing contractual attorney's fees against fraudulent debtor consistent with fresh start policy). See generally supra note 2 (purpose of Code to
provide debtor with "fresh start").
" Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934).
" See supra note 5 (describing fraudulent debtor under section 523).
6 See supra note 63 (fraudulent conduct best discouraged by requiring fraudulent debtor
to pay creditor's attorney's fees).
8 See Southeast Nat'l Bank v. Jordan (In re Jordan), 927 F.2d 221, 228 (5th Cir. 1991)
(unless bankruptcy reason insists, debtors should not be treated differently under state law
than under federal bankruptcy law).
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the court in Southeast Bank v. Jordan observed, a discharge of attorney's fees on a contractual debt otherwise nondischargeable
would leave the dishonest debtor in a better position under federal bankruptcy law than under state law. 9
TranSouth might appear to be inconsistent with the Code's policy of protecting debtors' rights because it has the effect of reducing creditors' costs. 0 However, the case should be examined in
light of the great number of bankruptcies since the Code's enactment." Although Congress has indicated that the creditor is better able to bear the costs of litigation than a consumer debtor,7 2 it
is contended that with this drastic rise in bankruptcy proceedings,
creditors will pass these costs on to borrowers. The result would
be a substantial increase in the cost of credit, which could in turn
further depress the nationwide flow of capital.7
69 Id. at 228.
70 See supra note 2 (an underlying policy of Code is to protect debtor).
7
See T. Sullivan et al., Review: As We Forgive Our Debtors: Bankruptcy and Consumer Credit
in America, 88 MICH. L. REV. 1506, 1512 (1990). The following figures indicate the number
of bankruptcy filings in recent years:
1986
1987
1988
1989
1990
1991

- 477,586
- 561,278
- 594,567
- 642,993
- 880,000
- 1,000,000

Id. (citing Report by the Administrative Office of the United States Courts). But cf. Teresa
A. Sullivan et al., The Use of Empirical Data in FormulatingBankruptcy Policy, LAW & CONTEMP. PROBS. 195 (Spring 1987) (number of filings reported may be inflated due to Administrative Office's methodology); Article in Articles, UPI, Sept. 14, 1991, available in LEXIS,
Nexis Library, UPI File (estimated that personal bankruptcy filings for calendar year 1991
will approach one million).
" See Legislative History, supra note 5, at 6092. Congress stated that "the creditor is better able to bear the costs of litigation than a bankrupt debtor, and it is likely that a creditor's attorney's fees would be substantially higher than a debtor's, putting an additional
disincentive on the debtor to litigate." Id. See generally KEETON ET AL., supra note 44, § 4, at
24 (tort concept of shifting loss to party best able to distribute it).
13 See MILTON FRIEDMAN & WALTER W. HELLER, MONETARY v. FISCAL POLICY 26 (1969)
(price of credit is represented by interest rate); see also Robert J. Samuelson, Inflation's Grim
Lessons, NEWSWEEK, Apr. 7, 1986, at 62 (empirical data supporting Friedman's correlation
between interest rates and money supply). But see JOHN K. GALBRAITH, MONEY: WHENCE IT
CAME, WHERE IT WENT 282 (1975) (criticizing Friedman's use of atypical historical events as
illustrations); ROBERT LEKACHMAN, THE AGE OF KEYNES 99-100 (1966) (explaining John
Maynard Keynes' theory that interest rate was entirely monetary phenomenon guided by
holders of purely liquid assets).
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Enforcing Contractual Attorney's Fees
B.

Impact on Creditor and Debtor

Congress did not grant a statutory award of attorney's fees to
prevailing creditors because it was wary of creditors who would
use statutory authorization to induce consumer debtors to settle
their claims prior to litigation.74 In reconciling this concern, the
TranSouth majority noted that any settlement entered into between a creditor and a debtor would be subject to strict scrutiny
by the court.7 5 Moreover, the existence of a prevailing creditor's
right to contractual attorney's fees and a prevailing consumer
debtor's right to such fees under section .523(d) generally results
in an award of attorney's fees to the prevailing party. A recent
study has shown that awarding attorney's fees to the prevailing
party promotes litigation rather than settlement.76 Thus, it is con71 See Legislative History, supra note 5, at 6092 (showing intention to protect consumer
debtor from creditor's leverage). Congress observed that:
Statistics from a recent year . . . show that approximately 8,000 cases were filed
under [the section 523(a)(2)] exception to discharge. Of the remaining 3,000, creditors won just half. If those 3,000 are representative, then it is likely that in 2,500
debtors settled by agreeing to repay part of the debt even though they would have
won the case had it gone to trial.
Id.: see also ITT Consumer Fin. Corp. v. Mull (In re Mull), 122 B.R. 763, 766 (Bankr. W.D.
11. 1991) (court looked to legislative history in determining that Congress was wary of
creditor initiated suits being used to induce debtors to settle due to fear of having to pay
creditor's attorney's fees); Karen Gross, Revision of the Bankruptcy System: New Images of Individual Debtors, 88 U. MICH. L. REV. 1506, 1512 n.18 (1990) (90% of bankruptcy filings are
by consumer debtors).
78 TranSouth, 931 F.2d at 1508; see 11 U.S.C. § 524(c) (1991). Under section 524(c) the
following conditions must be met for a court to approve a settlement agreement prior to
judgment:
(1) [the] agreement was made before the granting of the discharge . . . ; (2) [the]
agreement contains a clear and conspicuous statement which advises the debtor that
the agreement may be rescinded at any time prior to discharge or within sixty days
after such agreement is filed with the court . . . ; (3) such agreement has been filed
with the court and . . . accompanied by a declaration or an affidavit of the attorney
that represented the debtor . . . which states such agreement - (A) [is voluntary];
and (B) does not impose an undue hardship on the debtor . . . ; (4) the debtor has
not rescinded such agreement at any time prior to discharge or within sixty days
; (5) the provisions of subsection (d) of this section have been complied with;
and (6) [if the debtor] was not represented by an attorney . . . the court approves
such agreement as . . . in the best interests of the debtor.
Id.
76 See Edward A. Snyder & James W. Hughes, The English Rule for Allocating Legal Costs:
Evidence Confronts Theory, 6 J. LAW, Eco. & ORG., 345, 345-80 (1990) (comparison of English
rule and American rule in Florida medical malpractice actions between 1980 and 1985:
multiple regression analyses revealed that fee shifting encouraged parties to litigate rather
than settle their claims): see also Avery Katz, Measuring the Demand for Litigation: Is the English Rule Really Cheaper?, 3 J. LAw, Eco. & ORG., 143, 157-59 (1987) (prevailing theory that
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tended that the honest consumer debtor's protection against
forced settlements is preserved, and the creditor is barred from
exercising undue leverage in obtaining a settlement.
CONCLUSION

It is a longstanding policy of the Bankruptcy Code to provide
the honest debtor with a "fresh start"-a discharge of indebtedness. However, a fraudulent debtor should not be afforded the
same protections as an honest debtor. When a bankruptcy court
finds in favor of a creditor in a section 523(a)(2) adversary proceeding, concluding that the debt is nondischargeable, a fraudulent debtor should not be able to avoid paying the creditors attorney's fees by hiding behind Code protections. Rather, the debt, as
defined by the terms of the contract and the Code should be enforced in its entirety.
Kevin John Buck & Keith A. Gilman

settlement is less likely under English Rule); Steven Shavell, Suit, Settlement, and Trial: A
Theoretical Analysis under Alternative Methods for the Allocation of Legal Costs, 11 J. LEGAL
STUD. 55, 55-81 (1982) (under English Rule, plaintiff expects to gain more than defendant
stands to lose, thereby discouraging settlement). But see Robert Cooter et al., Bargainingin
the Shadow of the Law: A Testable Model of Strategic Behavior, 11 J. LEGAL STUD. 225, 225-51
(1982) (settlement more likely under English Rule when parties are wary of opponent's
stubbornness); John C. Hause, Indemnity, Settlement, and Litigation, or I'll Be Suing You, 18 J.
LEGAL STUD. 157, 176-77 (1989) (English Rule encourages settlement by increasing costs of
litigation). See generally John P. Gould, The Economics of Legal Conflicts, 2 J. LEGAL STUD.
279, 279-300 (1973) (explaining "optimism model" of fee shifting); William Landes, An
Economic Analysis of the Courts, 11 J. LAW, Eco & ORG. 61, 61-107 (1971) (parties' relative
anticipated gain influences settlement behavior).
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